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(e) DOI will use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends if: 

(1) 60 days elapse from the time the 
complaint is filed; or 

(2) Prior to the end of that 60 day pe-
riod, an agreement is reached; or 

(3) Prior to the end of that 60 day pe-
riod, the FMCS determines that an 
agreement cannot be reached. 

(f) The FMCS shall return unresolved 
complaints to DOI.

§ 17.333 Investigation. 

(a) Informal investigation. (1) DOI will 
investigate complaints that are unre-
solved after mediation or are reopened 
because of a violation of a mediation 
agreement. 

(2) As part of the initial investiga-
tion, DOI will use informal fact finding 
methods, including joint or separate 
discussions with the complainant and 
recipient to establish the facts, and, if 
possible, settle the complaint on terms 
that are mutually agreeable to the par-
ties. DOI may seek the assistance of 
any involved State agency. 

(3) DOI will put any agreement in 
writing and have it signed by the par-
ties and an authorized official at DOI. 

(4) The settlement shall not affect 
the operation of any other enforcement 
effort of DOI, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent. 

(5) The settlement is not a finding of 
discrimination against a recipient. 

(b) Formal investigation. If DOI cannot 
resolve the complaint through informal 
means, it will develop formal findings 
through further investigation of the 
complaint. If the investigation indi-
cates a violation of these regulations, 
DOI will attempt to obtain voluntary 
compliance. If DOI cannot obtain vol-
untary compliance, it will begin en-
forcement as described in § 17.335.

§ 17.334 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by the Act or these regulations; 
or 

(b) Cooperates in any mediation, in-
quiry, hearing, or other part of DOI’s 
investigation, conciliation, and en-
forcement process.

§ 17.335 Compliance procedure. 
(a) DOI may enforce the Act and 

these regulations through: 
(1) Termination of a recipient’s Fed-

eral financial assistance from DOI 
under the program or activity involved 
where the recipient has violated the 
Act or these regulations. The deter-
mination of the recipient’s violation 
may be made only after a recipient has 
had an opportunity for a hearing on the 
record before an administrative law 
judge. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or these regulations. 

(ii) Use of any requirement of, or re-
ferral to, any Federal, State or local 
government agency that will have the 
effect of correcting a violation of the 
Act or these regulations. 

(b) DOI will limit any termination 
under § 17.335(a)(1) to the particular re-
cipient and particular program or ac-
tivity or part of such program or activ-
ity DOI finds in violation of these regu-
lations. DOI will not base any part of a 
termination on a finding with respect 
to any program or activity of the re-
cipient that does not receive Federal 
financial assistance from DOI. 

(c) DOI will take no action under 
paragraph (a) of this section until: 

(1) The Secretary or his/her designee 
has advised the recipient of its failure 
to comply with the Act and these regu-
lations and has determined that vol-
untary compliance cannot be obtained. 

(2) Thirty days have elapsed after the 
Secretary or his/her designee has sent a 
written report of the circumstances 
and grounds of the action to the com-
mittees of Congress having legislative 
jurisdiction over the program or activ-
ity involved. The Secretary or his/her 
designee will file a report whenever 
any action is taken under paragraph 
(a) of this section. 

(d) DOI also may defer granting new 
Federal financial assistance from DOI 

VerDate jul<14>2003 11:49 Oct 17, 2003 Jkt 200175 PO 00000 Frm 00417 Fmt 8010 Sfmt 8010 Y:\SGML\200175T.XXX 200175T



418

43 CFR Subtitle A (10–1–03 Edition)§ 17.336

to a recipient when a hearing under 
§ 17.335(a)(l) is initiated. 

(1) New Federal financial assistance 
from DOI includes all assistance for 
which DOI requires an application or 
approval, including renewal or continu-
ation of existing activities or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOI does not include in-
creases in funding as a result of 
changed computation of formula 
awards or assistance approved prior to 
the beginning of a hearing under 
§ 17.335(a)(1). 

(2) DOI will not begin a deferral until 
the recipient has received a notice of 
an opportunity for a hearing under 
§ 17.335(a)(1). DOI will not continue a 
deferral for more than 60 days unless a 
hearing has begun within that time or 
the time for beginning the hearing has 
been extended by mutual consent of 
the recipient and the Secretary. DOI 
will not continue a deferral for more 
than 30 days after the close of the hear-
ing, unless the hearing results in a 
finding against the recipient.

§ 17.336 Hearings, decisions, post-ter-
mination proceedings. 

Certain DOI procedural provisions 
applicable to title VI of the Civil 
Rights Act of 1964 apply to DOI’s en-
forcement of these regulations. The 
procedural provisions of DOI’s Title VI 
regulations can be found at 43 CFR 17.8 
through 17.10 and 43 CFR part 4, sub-
part I.

§ 17.337 Remedial action by recipients. 

Where DOI finds a recipient has dis-
criminated on the basis of age, the re-
cipient shall take any remedial action 
that DOI may require to overcome the 
effects of the discrimination. If an-
other recipient exercises control over 
the recipient that has discriminated, 
DOI may require both recipients to 
take remedial action.

§ 17.338 Alternate funds disbursal pro-
cedure. 

(a) When DOI withholds funds from a 
recipient under these regulations, 
where permissible the Secretary may 
disburse the withheld funds directly to 
an alternate recipient under the appli-

cable regulations of the bureau or of-
fice providing the assistance. 

(b) The Secretary will require any al-
ternative recipient to demonstrate: 

(1) The ability to comply with these 
regulations; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
Federal financial assistance.

§ 17.339 Exhaustion of administrative 
remedies. 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
DOI has made no finding with regard to 
the complaint; or 

(2) DOI issues any finding in favor of 
the recipient. 

(b) If DOI fails to make a finding 
within 180 days or issues a finding in 
favor of the recipient, DOI will: 

(1) Promptly advise the complainant 
of this fact; 

(2) Advise the complainant of his or 
her right to bring a civil action for in-
junctive relief; and 

(3) Inform the complainant: 
(i) That he or she may bring a civil 

action only in a United States district 
court for the district in which the re-
cipient is found or transacts business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
the complainant must demand these 
costs in the complaint; 

(iii) That before commencing the ac-
tion the complainant shall give 30 days 
notice by registered mail to the Sec-
retary of HHS, the Attorney General of 
the United States, the Secretary of the 
Interior, and the recipient; 

(iv) That the notice must state: the 
alleged violation of the Act; the relief 
requested; the court in which the com-
plainant is bringing the action; and 
whether or not attonrey’s fees are de-
manded in the event the complainant 
prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court of the United States.
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